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INTRODUCTION

On July 18, 1985, the City Commission passed and adopted Resolution No. 85-717, which
approved the Lease Agreement between the City and Bayshore Properties, Inc. (BP). This
Resolution combined two existing Lease Agreements related to the management and
operation of the water-front property located at 2550 South Bayshore Drive, Coconut Grove
to be used as restaurant, marina and retail stores.

Section 3 of the City Charter requires that any extension and/or modification to an existing
lease of water-front properties must first be approved by a majority of the City’s voters. On
August 13, 1985 the modification and extension of the Lease Agreement were approved by a
majority of the voters. The term of the new Lease Agreement (signed on September 20,
1985) is for the period September 30, 1985, through May 31, 2035. The Agreement states
that BP shall develop, manage, and promote the property to prospective tenants in such a
manner that will encourage public enjoinment, use and participation as to make the project
financially feasible to both the City and BP.

The Agreement was amended and assigned to BL, also known as Monty’s Restaurant, on
August 20, 2004. This amendment modifies the terms and conditions related to the use of the
property, construction security bonding, taxes, insurance, pledging of leasehold interest, the
assignment and subletting of premises and transfer of stock. In addition, the amendment
included new sections relative to waiver/amendment of deed restrictions, payments to the
State of Florida for the submerged land, gross sales/gross receipts, late fees, discharge of
mechanics liens, safety, Americans with Disabilities Act and condemnation.

As consideration for the lease of this City-owned water-front property, BL is required to
make rental payments to the City. The applicable percentages are as follows:
•

Eight (8) percent of the annual gross receipts of the restaurant (raw bar) up to $1
million per lease year,
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•

Ten (10) percent of the annual gross receipts of the restaurant in excess of $1 million
per lease year.

•

Ten (10) percent of the annual gross rents received from the respective retail subtenants, licensees, and concessioners,

•

Fifteen (15) percent of the annual gross receipts collected from dockage rental and
dry storage of boats at the property.

The amount to be paid each month in any given lease year shall be equal to the annual gross
receipts, for the immediately preceding lease year, multiplied by each applicable percentage
rate provided in the Lease, and divided by twelve (12). The monthly percentage rent due and
payable on the first of each month, during October 1, 2007 through September 30, 2008, as
determined by the Public Facilities Department (PFD), was $72,592.66.

On July 24, 2003, the City Commission passed and adopted Resolution No. 03-857, which
authorized the City Manager to accept an amended waiver of deed restrictions from the State
of Florida that accurately reflects the area currently being used by BL for dockage purposes.
Said Resolution also authorized the City Manager to execute a submerged land lease
Agreement with the State of Florida for the additional areas used by BL. Pursuant to Section
3C(1B)(i) of the amended Lease Agreement, BL shall pay to the City for remittances to the
State any and all rental fees as provided for in the State Lease in excess of $2,000 as
increased annually based upon increases in the CPI.

Furthermore, pursuant to Section

3C(1B)(iii), forty-five (45) days prior to the due date, the Company shall pay to the City for
remittance to the State one hundred per cent (100%) of any and all fees due to the State
pursuant to the Waiver on Parcels 5 and B2.

On January 20, 2005, the City Manager approved construction plans submitted by BL for
renovations

to

the

retail

facilities,

upstairs

restaurant,

and

various

other

improvements/alterations to the lease property.

The PFD is responsible for monitoring the Lease Agreement. This report describes the
results of BL’s and the PFD’s compliance with the Lease Agreement.
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SCOPE AND OBJECTIVES

This audit was performed pursuant to the authority set forth in Section 48 of the City’s
charter titled “Office of the Independent Auditor General”, and was conducted in accordance
with the Fiscal Year 2009 Audit Plan. As part of our oversight responsibilities, the Office of
the Independent Auditor General (OIAG) performs financial and operational audits to
determine the extent of compliance with provisions of contracts, programs, and/or lease
Agreements between the City and private companies.

The audit focused primarily on

whether Bayshore Landing LLC (BL), d/b/a Monty’s Restaurant, and the City’s Public
Facilities Department complied with the contractual provisions of the Agreement between
the City and BL. The audit also included examinations of various transactions to determine
whether they were processed in accordance with generally accepted accounting principles.
The audit covered the period October 1, 2006 through September 30, 2007, and focused on
the following broad objectives:

•

To determine whether the appropriate insurance coverage was obtained as required by
Section 21 (a) through (m) of the Agreement.

•

To determine whether BL remitted the correct percentage for each category of rent
due to the City.

•

To examine the internal control policies and procedures in place at BL and the Public
Facilities Department and determine whether they were adequate and effective in
administering and overseeing the operation of Monty’s Restaurant and compliance
with the Lease Agreement.

•

To verify whether the rent remitted to the City was properly recorded in the City’s
accounting system and deposited into the City’s treasury.

•

To follow-up on prior year’s audit findings and recommendations.

•

Other procedures as deemed necessary.
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METHODOLOGY

We conducted this performance audit in accordance with Generally Accepted Government
Auditing Standards. Those standards require that we plan and perform the audit to obtain
sufficient and appropriate evidence to provide a reasonable basis for our findings and
conclusions based on our audit objectives. We believe that the evidence obtained provides a
reasonable basis for our findings and conclusion based on our objectives.

The audit

methodology included the following:
•

Interviewed and inquired of appropriate personnel; reviewed and observed applicable
written policies and procedures in order to gain an understanding of the internal
controls; assessed control risk; and planned substantive testing.

•

Performed substantive testing consistent with the audit objectives.

•

Examined, on a test basis, applicable transactions and records.

•

Determined compliance with all the objectives noted on page 3.

•

Performed other audit procedures as deemed necessary.

•

Drew conclusions based on the testing, made corresponding recommendations, and
obtained the auditee’s responses and corrective action plans.
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AUDIT CONCLUSION

Based upon various tests performed and the audit findings noted, we conclude that adequate
internal controls were not in place to ensure that:
•

All rent and other payments due to the City are properly calculated and
remitted to the City.

•

The terms and conditions relative to the rent of dockage space and sublease
arrangements are always documented and/or retained for audit.

•

Pre-numbered transient dockage agreements are used in sequential order.

•

Transient dockage agreements with duplicate (the same) pre-numbered digits
are not used to account for different transactions.

•

All pre-numbered transient dockage agreements are fully accounted for
without any missing gaps.

Based upon various tests performed and the audit findings noted, we conclude that adequate
internal controls were in place to ensure that:
•

Monthly rental payments were remitted to the City in a timely manner.

•

Sales and Use Taxes were remitted to the State of Florida’s Department of
Revenue in timely manner.

•

Real Estate Taxes were remitted to the Miami Dade County Property
Appraiser.

•

All required insurance coverages were maintained.

Overall, we conclude that the internal controls policies and procedures in place at the
Bayshore Landing, LLC and at the City’s Public Facilities Department could be enhanced to
address the deficiencies noted above.
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SUMMARY OF AUDIT FINDINGS

BAYSHORE LANDING, LLC.
ADDITIONAL RENT DUE TO THE CITY OF MIAMI

Our review of pertinent sales and accounting records disclosed that additional rent and other
payments totaling $7,898.48 are due to the City. The total amount due was paid to the City
upon audit inquiry. See Audit Findings and Recommendations on pages 9 through 11.

LACK OF SUPPORTING DOCUMENTATION

Our audit field work determined that the terms and conditions relative to the rent of dockage
space and sublease arrangements were not always documented and/or retained. See Audit
Findings and Recommendations on pages 12 and 13.

PRE-NUMBERED TRANSIENT DOCKAGE AGREEMENTS WERE NOT USED IN
SEQUENTIAL ORDER, UNACCOUNTED MISSING AND DUPLICATE COPIES OF
TRANSIENT DOCKAGE AGREEMENTS
Our audit disclosed that the pre-numbered agreements were not used in sequential order.
Two (2) duplicate transient dockage agreements with the same pre-numbered digits were
used for account for different transactions, and 757 agreements were missing and
unaccounted for. See Audit Findings and Recommendations on page 14.
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SUB-LESSEES OPERATED WITHOUT THE REQUIRED BUSINESS TAX RECEIPTS
AND CERTIFICATE OF USE
Our test of the sub-lease arrangements relative to all 6 businesses located at 2550 South
Bayshore Drive to determine whether the proper certificate of use and business tax receipts
were obtained, disclosed that 2 (or 33%) of the 6 businesses operated without the required
Certificates of Use and Business Tax Receipts for the period October 1, 2006 through
September 30, 2007. See Audit Findings and Recommendations on page 15.

PUBLIC FACILITIES DEPARTMENT

MONITORING OF THE AGREEMENT COULD BE ENHANCED

The Public Facilities Department (PFD) is responsible for monitoring the Lease Agreement
between the City and Bayshore Landing (BL). As discussed on pages 16 and 17 of this
report, we noted that Bayshore Landing was not formally notified of its obligation to
reimburse the City the fees that PFD remitted to the State of Florida Department of
environmental Protection on behalf of BL. Also, rental payments remitted to the City are not
verified for correctness.
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AUDIT FINDINGS AND RECOMMENDATIONS

BAYSHORE LANDING, LLC

ADDITIONAL RENT DUE TO THE CITY OF MIAMI

Section 13 (II) of the amended Lease Agreement, provides that the amount to be paid to the
City each month shall be equal to the annual gross receipts, for the immediate preceding
lease year, multiplied by the applicable percentage rate and divided by twelve (12).
Therefore, the monthly percentage rent due to the City during the period October 1, 2007
through September 30, 2008, was based on Bayshore Landing LLC’s (BL) annual gross
receipts for the period October 1, 2006 through September 30, 2007. Our review of pertinent
accounting and sales records disclosed that additional rent and other payments totaling
$7,898.48 ($2,460.37 + $1,376.49 + $4,061.62) are due to the City. Upon audit inquiry, BL
promptly remitted the $7,898.48 due to the City. The additional rent and other payments are
itemized below:

MARINA

The original agreement between the City and Grove Marina Market, Ltd. was amended
(second amendment) and assigned to Bayshore Landing (BL), also known as, Monty’s
Restaurant, on August 20, 2004. Section 13, paragraph III (b) of the amended agreement
provides that BL shall pay to the City fifteen (15) percent of the annual Gross Receipts
collected from dockage rental and dry storage of boats at the Property.

Our audit test of the Sales Tax Reports and related documentation indicated that the marina
generated total receipts of $1,256,783.72 during the audit period. However, the total receipts
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reported to the City by BL were $1,240,381.26. As a result, $2,460.37 [15% of $16,402.46
($1,256,783.72-1,240,381.26)] is due and payable to the City.

RETAIL SPACE

Section 13, paragraph II (b) of the Agreement as amended provides that BL shall pay to the
City ten (10) per cent of the annual rents received from the respective retail subtenants,
licensees and concessioners.

Our audit test and review of the “Statements of Operations” for the five (5) subtenants
indicated that said subtenants generated total gross receipts of $362,716.33 during the audit
period. However, the total gross receipt reported to the City by BL was $348,951.52. As a
result, $1,376.49 [10% of $13,764.94 ($362,716.33 - $348,951.52)] is due and payable to the
City.

STATE OF FLORIDA DEPARTMENT OF ENVIRONMENTAL PROTECTION

On July 24, 2003, the City Commission passed and adopted Resolution No. 03-857, which
authorized the City Manager to accept an amended waiver of deed restrictions from the State
of Florida that accurately reflects the area currently being used by BL for dockage purposes.
Said Resolution also authorized the City Manager to execute a submerged land lease
Agreement with the State of Florida for the additional areas used by BL. Pursuant to Section
3C(1B)(i) of the amended Lease Agreement, BL shall pay to the City for remittances to the
State any and all rental fees as provided for in the State Lease in excess of $2,000 as
increased annually based upon increases in the CPI.

Furthermore, pursuant to Section

3C(1B)(iii), forty-five (45) days prior to the due date, the Company shall pay to the City for
remittance to the State one hundred per cent (100%) of any and all fees due to the State
pursuant to the Waiver on Parcels 5 and B2.
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Our audit disclosed that BL was required to remit payment (for Parcels C2) in the amount of
$4,061.62 to the City for remittance to the State of Florida Department of Environmental
Protection (DEP). Said payment was due to be remitted to DEP on January 12, 2008. We
noted that the City remitted said payment to DEP on behalf of BL and as of September 17,
2009 (audit field work date), BL had not reimbursed the City for the amount paid on its
behalf.

However, upon audit inquiry, the total amount due was paid to the City on

September 29, 2009.

Recommendation

We recommend that BL comply with all terms of the Lease Agreement including remitting
the correct percentage rent and other payments due to the City in a timely manner.

Auditee’s Response and Action Plan

BL promptly remitted the $7,898.48 ($2,460.37 + $1,376.49 + $4,061.62). See auditee’s
written response on pages 18 through 28.
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LACK OF SUPPORTING DOCUMENTATION

Our audit field work determined that the terms and conditions of certain contractual
agreements were not always documented and/or retained as discussed below:
•

As consideration for the lease of the City-owned property, BL is required to pay
fifteen (15) percent of the total gross receipts collected from dockage rental to the
City. Our audit field work determined that the hardcopy forms and/or the electronic
data relative to eight (8 or 14%) of the fifty-nine (59) transient dockage transactions
tested, which were processed during the audit period, could not be located for our
review. Therefore, the related gross receipts generated from said transactions could
not be verified.

Upon audit inquiry, we were informed that the terms of the

contractual agreements were initially documented in hardcopy forms and were
subsequently input into the Dock Master Computer system; however, we were
informed that BL lost its electronic data in 2008.
•

As consideration for the lease of the City-owned property, BL is required to pay ten
(10) percent of the annual rents collected from the respective subtenants (retail
facilities). Our test of the sub-lease arrangements relative to all six (6) office/shop
spaces located at 2550 S Bayshore Drive disclosed no documentation to evidence the
terms of the contractual Agreement for one (1) or 17% of the tenants. Therefore, the
related gross receipts generated from that transactions could not be verified. Upon
audit inquiry, we were informed that a verbal agreement was reached with the tenant.
However, lack of fully executed written contractual agreement may preclude or limit
the lessee’s and/or City’s ability to enforce the terms, the conditions, the
responsibilities and obligations of the parties with respect to the services that were to
be provided and the payment thereof, in the event of a dispute.
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Recommendation

We recommend that BL institutes controls that would require ownership approval prior to
deletion of electronic data. In addition, we recommend that BL executes written agreements
with all of its tenants and updates these agreements (as necessary) to reflect changes in the
economic environment.

Auditee’s Response and Action Plan

As noted above, BL indicated that it lost the electronic data relative to the dockage agreement
in 2008 and also that a verbal agreement was reached with two tenants.
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PRE-NUMBERED TRANSIENT DOCKAGE AGREEMENTS WERE NOT USED IN
SEQUENTIAL ORDER, UNACCOUNTED MISSING AND DUPLICATE COPIES OF
TRANSIENT DOCKAGE AGREEMENTS
Section 13, paragraph III (b) of the amended agreement provides that BL shall pay to the
City fifteen (15) per cent of the dockage revenues collected. Bayshore Landing procedures
require a pre-numbered Transient Dockage Agreement to be executed for each vessel that
docks at the marina.

Said Agreement stipulates the terms, the conditions and the

responsibilities of the parties, including arrival/departure dates, make/type/length of vessel,
and the daily dockage rate.

As part of our audit procedures of verifying whether the proper dockage revenues were
remitted to the City, we requested all “Transient Dockage Agreements” executed during the
audit period (October 1, 2006 through September 30, 2007) to verify the reasonableness of
the dockage revenue reported to the City. We were provided with copies of 186 transient
dockage agreements. However, upon review of said agreements, we determined that the prenumbered agreements were not used in sequential order. Also, two (2) duplicate transient
dockage agreements with the same pre-numbered digits were used for account for different
transactions, and 757 agreements were missing and unaccounted for. It appeared that stacks
of dockage agreements were not used in numerical/sequential order, and as such, the
reasonableness of the dockage revenue paid to the City could not be determined.

Recommendation

We recommend that BL uses the “Transient Dockage Agreements” in sequential order.

Auditee’s Response and Action Plan

BL did not provide a response by September 30, 2009.
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SUB-LESSEES OPERATED WITHOUT THE REQUIRED BUSINESS TAX RECEIPTS
AND CERTIFICATE OF USE
Chapter 2, Article IV, Section 2-207 (b) (1) of the City Code states that “no new buildings or
premises and/or part thereof and no existing building or premises when there has been a
change of use in said building or premises, except one- and two-family residences, shall be
occupied until a zoning certificate of use shall have been issued by the planning, building and
zoning department.” In addition, Chapter 31, Article II, Section 31-26 of the City Code
states that “any person doing business with the City of Miami and/or any of its agencies shall
obtain a City of Miami local business tax receipt for the type of business they are
contracting.”

Our test of the sub-lease arrangements relative to all six (6) businesses located at 2550 South
Bayshore Drive to determine whether the proper certificate of use and business tax receipts
were obtained, disclosed that two (2 or 33%) of the six (6) businesses operated without the
required Certificates of Use and Business Tax Receipts for the period October 1, 2006
through September 30, 2007.

Recommendation

We recommend that BL requests copies of its lessees’ Certificates of Use and Business Tax
Receipts and keep said copies on file.

Auditee’s Response and Action Plan

BL did not provide a response by September 30, 2009.
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PUBLIC FACILITIES DEPARTMENT

MONITORING OF THE AGREEMENT COULD BE ENHANCED

The Public Facilities Department (PFD) is responsible for monitoring the Lease Agreement
between the City and BL. Our audit disclosed that monitoring of the said Agreement by the
PFD could be enhanced as described below:

FAILURE TO INVOICE BAYSHORE LANDING
•

Section 3C(1B)(i) of the amended Agreement provides that “forty-five (45) days prior
to the due date, the Company shall pay to the City for remittance to the State any and
all rental fees as provided for in the State Lease in excess of $2,000 as increased
annually based upon increases in the CPI”. Our audit disclosed that BL was required
to remit payment (for Parcel C2) in the amount of $4,061.62 to the City for
remittance to the State of Florida Department of Environmental Protection (DEP).
The payment due date was January 12, 2008. However, we noted that the City
remitted said payment to DEP on behalf of BL on February 4, 2008 (23 days late).
Additionally, as of September 17, 2009 (audit field work date), the PFD had not
formally notified Bayshore Landing of its obligation. Please see the related audit
finding on page 10.

FAILURE TO VERIFY REVENUES REPORTED TO THE CITY FOR
CORRECTNESS
•

An effective monitoring of the compliance with the terms and provisions of the
Agreement between the City and Bayshore Landing, LLC (BL) would require
verification of the BL’s revenues through a review of its Statements of Operations,
Sales Tax Reports, and related records. Absent such verification of revenues, errors
could occur and not be detected in a timely manner. Our audit field work determined
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that BL under reported its revenues by $30,167.4, which resulted in an additional
$3,836.86 of fees due to the City. Our audits should not be a substitute for effective
internal control.

Recommendation

We recommend that the PFD enhance its monitoring procedures to ensure that all required
payments are correctly remitted to the City be reviewing BL’s Statements of Operations,
Sales Tax Reports, and related records. The PFD should also ensure that BL is fully aware
of the payment terms and provisions set forth in the Agreement.

Auditee’s Response and Action Plan

See auditee’s written response on page 29.
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